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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS AT 

TIHU 

DISTRICT : NALBARI 

 

C.R. CASE NO. 43/16  

U/s 138 N. I. ACT 

 

                                Sri Pulak Baishya                    ….Complainant 

             -Vs- 

                        Sri Shyamanta Kalita                ….Accused. 

 

Present: Anurup Bordoloi, A.J.S,  

    Munsiff cum JMFC, Tihu 

 

Advocates for the Complainant:  Mr. N. Bharali, 

     Ms. B. Kakati, Advs. 

                   

Advocates for the Accused:      Ms. Mun Devi, 

   Mrs. H. Goswami, Advs. 

 

Dates of Evidence :  15-3-17, 18-7-17, 26-09-17 

Dates of Argument :  11-01-18, 30-01-18, 09-2-18 

Date of Judgment :  15-02-18 

 

 

J U D G M E N T 

1. This is a case instituted under section 138 of the Negotiable Instrument Act, 

1881, (hereinafter called as N.I. Act.) alleging therein that the accused Sri Shyamanta 

Kalita had issued a cheque in favour of the complainant, Sri Pulak Baishya, which was 

dishonoured by the drawee bank.  

 

ALLEGATION 

2. The facts as brought on record by the complainant are as follows. The 

complainant and the accused person had developed a friendly relationship after getting 
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acquainted in the course of their business. The accused approached the complainant 

seeking financial assistance for upgrading the business of the accused person. 

Accordingly, the complainant gave the accused a loan of Rs. 2,00,000/- (Two Lakh 

rupees). The accused promised to repay the same. 

3. After few days when the complainant asked the accused person to refund the 

loan amount he did not turn up. After several requests the accused on 06.04.16 issued a 

cheque bearing no. 371545 in favour of the complainant for an amount of 2,00,000/- 

rupees. On the same day the complainant deposited the cheque at SBI, Tihu Branch. 

However, the cheque was dishonoured on account of insufficiency of funds and was 

returned vide return memo dated 06.04.16. 

4. The complainant contacted the accused and requested him to make the payment 

but all his requests fell on deaf ears. Thereafter, on 08-04-16, the complainant sent 

demand notice to the accused person at his address demanding payment of the cheque 

amount but despite receipt of the notice on 12.04.17, the accused did not make any 

effort to pay the cheque amount. As such, the complainant lodged the instant 

complaint. 

 

COGNIZANCE AND TRIAL 
 

5. The complainant filed the complaint before this court in relation to the aforesaid 

allegations. Cognizance of an offence under section 138 of the Act was taken and 

processes were issued against the accused, Sri Shyamanta Kalita, accordingly. On 

appearance of the accused person, the particulars of the offence under section 138 of 

the Act were explained to him to which he pleaded not guilty and claimed to be tried. 

6. Dring the trial, the complainant side examined 3(three) witnesses. The 

complainant side also exhibited 6(six) documents. The accused person was then 

examined under section 313 Criminal Procedure Code (hereinafter called CrPC). The 

accused has denied all allegations against him. He also denied the fact that he has 

taken any loan from the complainant and also denied the issuance of any cheque in 

favour of the complainant. The accused examined himself as the sole defence witness.  

7. I have heard the arguments put forwarded by both the sides. 
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POINTS FOR DETERMINATION 
 

8. I have framed the following points for determination in order to arrive at a 

definite finding as regards the dispute in this case. 

a. Whether the accused issued cheque no. 371545 dated 06.04.16 (Ext.1) in 

favour of the complainant for the discharge of his legally enforceable debt or 

liability? 

 

b. Whether Ext.1 was dishonoured due to insufficiency of funds? 

 

c. Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheque? 

 

d. Whether the accused failed to repay the cheque amount to the 

complainant within the stipulated period? 

 

e. Whether the accused has committed the offence under section 138 of the 

NI Act? 

 

DISCUSSION AND REASONS THEREOF 

 

POINT : A  - WHETHER THE ACCUSED ISSUED CHEQUE NO. 371545 DATED 

06.04.16 (EXT.1) IN FAVOUR OF THE COMPLAINANT FOR THE DISCHARGE OF 

HIS LEGALLY ENFORCEABLE DEBT OR LIABILITY? 

 

9. The complainant (P.W.1), Sri Pulak Baishya, in his evidence on affidavit, 

has reiterated the allegations made in his complaint.  He has produced the dishonoured 

cheque as Ext.1, the cheque return memo as Ext.2, the demand notice as Ext.3, letter 

from advocate to the Suptd. Of Posts, Nalbari-Barpeta Division regarding A/D card as 

Ext.4, letter from Postmaster, HSG-I, Nalbari, dept. of Posts- India to advocate 

regarding A/D card as Ext.5, Bank account statement of Mr. Shyamanta Kalita bearing 

account number 32296160876 lying at SBI, Patacharkuchi Branch as Ext.6. 

10. It is pertinent to mention here that the accused has denied the issuance of the 

cheque in question (Ext.1) in his examination under section 313 Cr.P.C. but, in the cross 

examination of DW 1, i.e. the accused, himself has admitted that Ext.1 is his cheque 

leaf and Ext.1(1) is his signature.   
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11. The counsel on behalf of defence side has argued that the accused sought a loan 

from the complainant side but it was never advance by the complainant and as such, 

there was never any legally enforceable debt or liability on the part of the accused 

towards the complainant. The learned defence counsel has argued that the complainant 

has failed to adduce any evidence, oral or documentary, to establish the presence of 

such legally enforceable debt or liability and, as such, the mere issuance of a security 

cheque does not make the accused culpable.   

12. I have considered this aspect raised by the defence.  However, it is 

pertinent to mention here that Section 139 of the Act has clearly spelled out a 

presumption as to the existence of a legally enforceable debt in favour of the holder of a 

cheque. 

 

Sec. 139: Presumption in favour of holder 

It shall be presumed, unless the contrary is proved, that the holder of a 

cheque received the cheque of the nature referred to in section 138 for 

the discharge, in whole or in part, of any debt or other liability. 

 

13. This is a presumption of law and as such, this court is duty bound to raise the 

presumption that Ext.1 was issued by the accused towards discharging his liability of Rs. 

2,00,000/- (two lakh only) towards the complainant.  However, let me also point out 

that the presumption under section 139 of the Act is a rebuttable presumption; it is up 

to the accused to prove that the cheque is question had not been issued in discharge of 

the debt or liability. 

14. Now, the question arises as to how the accused shall discharge this burden.  In 

this context, the Hon’ble supreme Court in the case of Rangappa v. Sri Mohan 

reported in (2010) 11 SSC 441 has observed as follows: 

 

“Section 139 of the act is an example of a reverse onus clause that has 

been included in furtherance of the legislative objective of improving the 

credibility of negotiable instruments.  While Section 138 is a device to 

prevent undue delay in the course of litigation.  However, it must be 

remembered that the offence made punishable by Section 138 can be 

better described as a regulatory offence since the bouncing of a cheque is 

largely in the nature of a civil wrong whose impact is usually confined to 
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the private parties involved in commercial transactions.  In such a 

scenario, the test of proportionally should guide the construction and 

interpretation of reverse onus clauses and the accused/defendant cannot 

be expected to discharge an unduly high standard of proof.  In the 

absence of compelling justifications, reverse onus clauses usually impose 

an evidentiary burden and not a persuasive burden.  Keeping this in view, 

it is a settled position that when an accused has to rebut the presumption 

under Section, 139 the standard of proof for doing so is that of 

‘preponderance of probabilities’.  Therefore, if the accused is able to raise 

a probable defence which creates doubts about the existence of a legally 

enforceable debt or liability, the prosecution can fail.  As clarified in the 

citation, the accused can rely on the materials submitted by the 

complainant in order to raise such a defence and it is conceivable that in 

some cases that accused may not need to adduce evidence of hi/her 

own. 

 

15. Thus, it appears that the prosecution can fail if the accused is able to 

raise a probable defence which creates doubts about the existence of a legally 

enforceable debt or liability. 

16. Reverting to the case in hand, it is seen that the accused did not adduce 

any evidence to rebut this presumption.  The defence could have relied on the evidence 

adduced by the prosecution itself.  However, on perusal of the cross-examination of the 

complainant (P.W.1), it is seen that the defence has only given suggestions to PW 1 

which have been stoutly denied by him. PW 1 denied that he took any security cheque 

from the accused person nor has taken signature of the accused person on any kind of 

deed. 

17. Another aspect raised by the defence (as is evident form the suggestions 

put by the defence side in cross examination of the prosecution witnesses) is that the 

cheque in question was issued for security.  However, I would like to point out that the 

words “security cheque” do not necessarily disprove the case against the accused.  The 

expression “security cheque” is not a statutorily defined expression in the Act.  

Moreover, the Act does not per se carve out an exception to culpability in respect of a 

“security cheque”.  Also defence has not produced any evidence to suggest that the 
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cheque in question (Ext-1) was never meant to be presented for encashment.  A mere 

claim to the effect does not rebut the presumption under section 118 (a) of the Act 

that every negotiable instrument is made or drawn for consideration.   

Let me further cite the case of I.C.D.S. Ltd. V. Beena Shabbir & Anr. reported in 

AIR 2002 SC 3014 in this regard wherein the Hon’ble Supreme Court has observed as 

follows. 

 “….The commencement of the Section stands with the words 

“Where any cheque”.  The above noted three words are of extreme 

significance, in particular, by reason of the user of the word “any” the 

first three words suggest that in fact for whatever reason if a cheque is 

drawn on an account maintained by him with a banker in favour of 

another person for the discharge of any debt or other liability, the 

highlighted words if read with the first three words at the commencement 

of Section 138, leave no manner of doubt that for whatever reason it may 

be, the liability under this provision cannot be avoided in the event the 

same stands returned by the banker unpaid.  The legislature has been 

careful enough to record not only discharge in whole or in part of any 

debt by the same included other liability as well…” 

 

18.            Thus, even if it is presumed that the cheque in question (Ex-1) was 

issued as a security cheque, it will still come under the ambit of Section 138 of the Act. 

The only condition is that the security cheque must be backed by some legally 

enforceable liability on the part of the accused. 

 

19. The aforementioned discussion clearly shows that the defence has failed 

to rebut the presumption that Ex-1 was issued by the accused in discharge of his legally 

enforceable debt or liability towards the complainant. As such, the plea of ‘security 

cheque’ does not help the defence’s case in any manner. 

 

POINT : B  - WHETHER EXT.1 WAS DISHONOURED DUE TO INSUFFICIENCY 

OF FUNDS? 

20. P.W.1, P.W.2 and P.W.3 has reiterated the fact that Ext-1 was 

dishonoured on account of insufficiency of funds.  P.W.1 has produced the cheque 
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return memo as Ext.2.  On perusal of the same, it is seen that the same was 

dishonoured on the grounds “Funds Insufficient”.  Now, the defence has not disputed 

the genuineness of the Ext.2.  Moreover, courtesy Section 146 of the Act (which deals 

with prima facie evidence vis a vis bank slips and return memos) this court is bound to 

raise the presumption that indeed the cheque in question was dishonoured for the 

grounds mention in Ext.2 (insufficiency of funds).  Also, the defence has not extended 

any rebuttal evidence to this presumption.  As such, this point is also decided in the 

affirmative.   

 

POINT : C  - WHETHER THE ACCUSED RECEIVED THE DEMAND NOTICE 

ISSUED BY THE COMPLAINANT REGARDING THE DISHONOUR OF THE 

CHEQUE? 

21. P.W.1 has deposed that after the dishonour of Ext-1, he issued a demand 

notice by registered post to the accused person. The copy of notice has been produced 

and marked as Ext-3. P.W.1 has also produced the postal receipts by which the said 

notice was issued to the accused at his address along with Ext-3, letter from advocate 

to the Suptd. Of Posts, Nalbari-Barpeta Division regarding A/D card as Ext-4, letter from 

Postmaster, HSG-I, Nalbari, dept. of Posts- India to advocate regarding A/D card as Ext-

5. 

22. I have perused the above exhibits and there is nothing on record to 

doubt or disbelieve their genuineness.  Now, as per Ext-5, it is appears that the notice 

was duly received by the accused.  Moreover, the accused has accepted the factum of 

receiving the said demand notice in his examination U/S 313 CrPC. 

23. So, considering the above, it is held that the accused duly received the 

demand notice.  Hence, this point is also decided in the affirmative.   

 

POINT : D  - WHETHER THE ACCUSED FAILED TO REPAY THE CHEQUE 

AMOUNT TO THE COMPLAINANT WITHIN THE STIPULATED PERIOD? 

 

24. There is no material on record or any plea taken by the defence to 

suggest that the accused has paid off the cheque amount.  Hence, this point is decided 

in the affirmative.   
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POINT : E  - WHETHER THE ACCUSED HAS COMMITTED THE OFFENCE UNDER 

SECTION 138 OF THE ACT? 

25. Let me sum up the findings of the discussion made above.  It has become 

clear that a liability of Rs. 2,00,000/- (Two lakh rupees) had occurred on the accused, 

Sri Shyamanta Kalita, in connection with loan taken by him from the complainant.  In 

discharge of that liability, he issued the cheque in question (Ext.1) dated 06.04.2016. 

26. The cheque was submitted for encashment at SBI, Tihu Branch, but was 

dishonoured for insufficiency of funds.  It was dishonoured on 06.04.2016 as is evident 

from the Cheque Return Memo (Ext.2).  The demand notice (Ext.3) dated 08.04.2016 

was issued on that very date as is evident from the postal receipts (enclosed with 

Ext.3).  Thus, it appears that the demand notice was issued within 30 (thirty) days of 

information of the dishonour. 

27. The letter from Postmaster, HSG-I, Nalbari, Deptt. Of Posts-India to 

advocate (Ext.5) reveal that the demand notice was received by the accused on 

12.04.2016.  Now, there is no material on record or for that matter any plea taken by 

the defence that the accused has paid the amount after receiving the demand notice.   

28. Thus, the cause of action for the instant case rose 15 (fifteen) days after 

the receipt of the notice by the accused, that is, 27.04.2016.  The complainant which 

had been filed on 27.05.2016 was filed within a month of the cause of action.  Thus, the 

complaint has been lodged within the limitation period.   

29. In view of the above discussion, it is evident that all the ingredients of 

the offence under section 138 of the Act are satisfied in the instant case.  As such, I am 

of the considered opinion that the accused, Sri Shyamanta Kalita, has committed the 

offence under section 138 of the Act.  Thus, this point is also decided in the affirmative. 
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ORDER 

30. In light of the above decisions, Sri Shyamanta Kalita is found guilty of the 

offence under section 138 of the Act and is convicted for the same accordingly. 

 

Probation 

31. I have considered the applicability of the benefits of the Probation of 

Offenders Act to the convict.  In the instant case, it is quite dear that the convict has 

committed the offence not under any compulsion but to guard his financial interests, 

thereby depriving the complainant of his due money.  Considering the overall socio-

economic nature of the offence and the impact of such acts on fiduciary relationships, I 

am of the opinion that granting the benefits of probation might send a wrong message 

to the victim.  Moreover, a court of law is bound not just to see that the actual offender 

receives a punishment commensurate to his crime but also to see that potential 

offenders are deterred from committing a similar offence.  As such, I am disinclined to 

extend the benefits of the Probation of Offenders Act to the convict.   

 

Sentence 

32. I have heard the convict, Sri Shyamanta Kalita, before sentencing him.  I 

have also considered the quantum of sentence to be imposed upon him.  I am also 

cognizant of the fact that already more than 1 (one) year has passed since issuance of 

the cheque to the complainant.  This period has seen sharp inflation.  Moreover, the 

cheque amount would have definitely gone a long way to help the complainant in his 

financial endeavours.   

33. As such, considering the overall facts and circumstances of the case and 

keeping in view of that nature of the offence committed, the convict, Sri Shyamanta 

Kalita, is sentenced to undergo simple imprisonment for 1(one) year and to pay an 

amount of Rs. 2,50,000 (two lakh fifty thousand) as compensation which shall be 

payable to the complainant, Sri Pulak Baishya.  The compensation shall be recoverable 

as fine and in default in payment of the same, the convict shall undergo simple 

imprisonment for another 3 (three) months. 
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34. His bail bonds are extended for a further period of 6 (six) months as per 

the provisions of Section 437-A, CrPC. 

35. Let a copy of the judgment be given to the convict immediately free of 

cost as per Section 363(1), CrPC.  The convict is informed of his right of appeal against 

the judgment and order of conviction and sentence.   

 

Given in my hand and under the seal of this court on this the 15th day of 

February, 2018. 

 

 

 

 

 

 

Typed by me:               

 

Anurup Bordoloi 

Munsiff cum JMFC, Tihu 

 

 

 

          (Sri Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 
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:A P P E N D I X: 

1. Prosecution witnesses: 

P.W.1- Sri Pulak Baishya 

P.W.2- Sri Pankaj Thakuria 

P.W.3- Sri Pulin Phukan 

 

2. Prosecution exhibits:  

Ext.1-  Cheque No. 371545 

Ext.2-  Cheque Return Memo 

Ext.3- Demand Notice (Postal Receipt attached) 

Ext.4- Letter from advocate to Suptd. of Posts, Nalbari-Barpeta Division 

Ext.5- Letter from Postmaster HSG-I, Nalbari, Deptt. Of Posts-India to advocate 

Ext.6- Bank Statement 

 

 

3. Defence witness:   

D.W.1- Sri Shyamanta Kalita 

 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:   Nil 

 

 

 

 

                    Anurup Bordoloi  

Munsiff cum JMFC, Tihu 

  


